introduction
since the beginning of 2017, faced with a dramatic increase in the sea arrivals of migrants from libya, the Italian government adopted a series of con-* associate Professor of International law, Mediterranean University of reggio Calabria; adjunct Professor of International law, lUIss guido Carli University, rome. this article was completed before Italy's decision to no longer permit Ngo vessels to disembark migrants rescued from the Mediterranean at its ports. Indeed, they had the immediate effect of significantly diminishing the number of irregular migrants arriving in Italy, while boosting that of migrants intercepted at sea by the libyan Coast guard and transferred to the detention facilities run by the Department for Combatting Illegal Immigration, a division of the libyan Ministry of the Interior. as a result, the conditions of detention therein, which were already far short of human rights standards, further worsened.
against this background, the question arises whether and to what extent Italy can be held responsible under international law for human rights violations against migrants on libyan soil and, at the hands of the libyan Coast guard, at sea. this article tries to answer this question by means of a multilevel analysis. Firstly, the provisions of the MoU are examined thoroughly. secondly, the eU political and financial support for Italy's new migration control policy is considered. thirdly, the various measures decided by the Italian government to curtail the sea crossings are carefully scrutinised.
the 2017 MeMoranduM of understanding between italy and libya
the MoU at issue was signed by the Italian Prime Minister, Paolo gentiloni, and the Prime Minister of the government of National accord of libya, Fayez Mustafa serraj, in rome. the libyan government of National accord was formed in January 2016, based on the libyan Political agreement that had been concluded in skhirat (Morocco) on 17 December 2015, thanks to the mediation efforts of the United Nations (UN), in order to overcome the political and institutional chaos of the country. 2 It was recognised as "the sole legitimate government of libya" by the UN, the african Union, the eU and most of states, including Italy.
the gentiloni-serraj agreement was concluded for a period of three years and entered into force on the date of signature, on 2 February 2017. It will be extended by tacit agreement for a further three-year period, unless it is denounced in writing by one of the parties at least three months before the expiration date (article 8). It was done in Italian and arabic, both texts being equally authentic.
the MoU is ideally placed for continuity with the treaties that were concluded between Italy and Gaddafi's Government before the 2011 Libyan revolution. the Preamble stipulates that it aims at implementing the agreements concluded between the parties on the same subject in the past, among which the treaty on Friendship, Partnership and Cooperation of 30 august 2008 is expressly mentioned. 4 Nevertheless, on a first reading of the MOU, the broadness and vagueness of the material obligations undertaken by the parties, especially by Italy, appear to be inconsistent with its proclaimed nature as a mere implementing agreement. In particular, the parties commit themselves to launch cooperation initiatives concerning "the support to the security and defense institutions in order to stem the flows of illegal migrants and face the consequences of them", in conformity with the programs of the libyan government of National accord (article 1(a)). 5 Italy also undertakes "to provide technical and technological support" to the border guard and Coast guard of libya and the organs of the libyan Ministry of the Interior in charge of the fight against irregular immigration (Article 1(C)), and to support and finance development programs in the Libyan regions affected by the phenomenon of irregular immigration (article 1(b)). Moreover, various actions are listed that "the Parties commit themselves to undertake" (article 2). actually, however, it is Italy that is primarily burdened with the implementation of such actions. they include: (1) the completion of libya's southern border control system, as set forth in article 19 of the 2008 treaty on Friendship, Partnership and Cooperation; (2) the adaptation and funding of the detention centres run by the libyan Department for Combatting Illegal Immigration, which are given a respectable veneer with the name "reception centres"; (3) the training of the libyan staff of those centres; (4) the elaboration of a euro-african cooperation plan to remove the root causes of irregular immigration, within three months from the signature of the Memorandum; the support to international organisations competent in the field of migration operating in Libya; and (5) the development of <https://www.esteri.it/mae/it/sala_stampa/archivionotizie/comunicati/2016/03/ministerialmeeting-in-paris-france_0.html>. 4 5 the Memorandum repeatedly uses the terms "clandestine migrants", "clandestine immigration", "illegal migrants" and "illegal immigration". these terms, however, are no longer used by international organisations and many states. they have been abandoned in favour of the more neutral terms "irregular migrants" and "irregular immigration". initiatives aimed at creating lawful jobs in the libyan regions where migrant smuggling is an income source for local people (article 2). a mixed committee, formed of an equal number of members from Italy and libya, is established, which is charged with identifying the priorities of action, the sources of funding and the modalities of implementation of the obligations undertaken by the Parties (article 3).
As for Italy, however, it is specified that the activities provided for in the MOU can be financed with EU funds and cannot entail expenses that are not included in the national budget (article 4). since the MoU was concluded in simplified form, this clause aimed at preventing allegations of violation of Article 80 of the Italian Constitution, under which treaties entailing expenses not included in the national budget must be concluded in solemn form: the head of state may ratify them only after being duly authorised by the Parliament.
actually, allegations of violation of article 80 of the Italian Constitution are not completely precluded by the above-mentioned provision. according to that article, "treaties of political nature" must also be concluded in solemn form: their ratification by the Italian President requires authorisation by the Parliament. as the former Minister of Foreign affairs susanna agnelli made clear in 1995, article 80 refers to treaties of high political relevance, which involve fundamental foreign policy choices. 6 given the broadness of the material obligations undertaken by the parties, especially by Italy, the MoU in question certainly falls within this category. therefore, it should not have been concluded in simplified form. In fact, at the end of February 2018, four members of the Parliament lodged an application with the Italian Constitutional Court, claiming a violation of article 80. In particular, they complained that, owing to the high political relevance of the MoU, the government should have submitted a draft law authorising the head of state to ratify it to the Parliament. the government omitted to do that and, as a result, it undermined the applicants' prerogatives.
7 at the time of writing, the Constitutional Court has not yet decided on the admissibility of the application.
the situation in libya
when reading the gentiloni-serraj MoU, one gets the impression that the parties deliberately ignored the complexity of the migration phenomenon affecting libya and the dire living conditions of irregular migrants in that country. First of all, among the tens of thousands of people who illegally cross libya's southern border and set off for Italy every year, there are not only so-called economic migrants, but also migrants eligible for international protection, namely refugee status or subsidiary protection as defined by EU rules.
8 the MoU does not envisage any cooperation initiative aimed at identifying the individuals eligible for international protection and establishing an appropriate system of protection for them. Indeed, it does not even mention this category of migrants.
libya is not a party to either the 1951 Convention relating to the status of refugees or its 1967 Protocol, and it does not recognise the right of asylum. Indeed, it is a party to the 1969 organization of african Unity Convention governing the Specific Aspects of Refugee Problems in Africa. This treaty contains the same definition of refugee as the 1951 Convention, as amended by the 1967 Protocol, and it stipulates that the states parties "shall use their best endeavours consistent with their respective legislations to receive refugees and to secure the settlement of those refugees who, for well-founded reasons, are unable or unwilling to return to their country of origin or nationality" (article 2(1)). Under the 2011 libyan Constitutional Declaration, "the state shall guarantee the right of asylum by virtue of the law" (article 10).
9 however, at the time of writing, no law on asylum has been enacted. 10 this fact was totally disregarded by the parties to the MoU. Moreover, under the Libyan legislation enacted during the Gaddafi regime and still in force, illegal entry or stay in libya is a criminal offence punishable with imprisonment.
11 Migrants illegally entering libya are held arbitrarily for indefinite periods in detention centres managed by the Department for Combatting Illegal Immigration or other places of detention run by armed groups, without any possibility to challenge the lawfulness of detention.
12 Migrants rescued or intercepted at sea by the libyan Coast guard, too, are routinely transferred to the detention centres run by the Department for Combatting Illegal Immigration. 14 they are characterised by severe overcrowding, little ventilation and poor hygiene. Migrants therein constantly suffer from malnutrition and have limited or no access to medical care. they are generally subjected to torture and other ill-treatment by the guards, mostly in order to extort money from their relatives for their release. women are often victims of rape or other forms of sexual violence.
15 similar abuses are committed against migrants held in unofficial detention facilities managed by armed groups.
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Migrants rescued or intercepted at sea are usually also victims of abuse by the Libyan Coast Guard members, who do not abstain from using firearms, physical violence and threatening language against them. their very lives are often endangered by Libyan Coast Guard manoeuvres in flagrant disregard of basic security protocols.
17 this is, inter alia, a plain violation of the Protocol against the smuggling of Migrants by land, sea and air supplementing the 2000 UN Convention against transnational organized Crime, to which libya is a party. Under that Protocol, when taking measures against a vessel suspected of being engaged in the smuggling of migrants by sea, states parties are obliged to "ensure the safety and humane treatment of the persons on board" (article 9(1)(a)). In addition, as amnesty International documented in its report of December 2017, some members of the libyan Coast guard collude with smugglers, by allowing migrant boats to depart or even escorting them during the initial part of the journey in return for payment. 18 the parties to the MoU knowingly omitted to take account of the above-described situation. the gentiloni-serraj agreement fails to address adequately the problem of the protection of the human rights of migrants in libya. Under article 5, Italy and libya simply commit themselves "to interpret and apply the […] Memorandum in conformity with the international obligations and the human rights treaties to which they are parties". only an implicit referral to migrants' 14 "'Detained and Dehumanised'", cit. supra note 10, p. 15. 15 right to health is contained in article 2(2), according to which Italy is bound to contribute medicines and medical equipment, in order to alleviate the conditions of irregular migrants suffering from severe transmissible or chronic diseases in libya. In the light of the blatant violations of migrants' most fundamental human rights routinely committed in libya, the aforementioned provisions are thoroughly unsatisfactory.
eu suPPort for italy's Migration control Measures
Despite its flaws, the Gentiloni-Serraj MOU was immediately endorsed by the eU. In the informal summit held the day after its signature, on 3 February 2017, in Malta, the eU heads of state or government adopted the so-called Malta Declaration, in which they welcomed the Memorandum, affirmed their readiness to support Italy in its implementation and agreed on a set of measures to stem the flow of irregular migrants from Libya to Italy. Such measures included: (1) training, equipment and support to the libyan Coast guard; (2) the implementation of an enhanced operational action against smugglers; (3) support for the development of libyan local communities, particularly in coastal areas and at land borders on the migratory routes; (4) cooperation with the government of National accord and libya's neighbouring states, in order to reduce migratory pressure on libyan land borders; (5) assistance in ensuring adequate reception conditions for migrants in libya; and (6) support to the International organization for Migration in increasing assisted voluntary return operations.
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Following the Malta Declaration, in april 2017, the eU trust Fund for africa adopted a 90-million-euro programme to reinforce the protection of migrants in libya and improve the socio-economic development of libyan local communities in coastal areas and along migratory routes. 20 In June 2017, in the light of a substantial increase in the sea arrivals of migrants in Italy from libya, the european Council decided to step up the implementation of the measures listed in the Malta Declaration. 21 a few days later, the european Commission proposed an action plan to support Italy and accelerate eU efforts aimed at reducing the flow of migrants along the Central Mediterranean route. on the basis of this action plan, at the end of July 2017, the eU trust Fund for africa adopted a 46-million-euro programme to enhance the operational capacities of the Coast guard and the border guard of libya, which would be cofinanced by Italy and implemented by its Ministry of the Interior. 25 the assistance mission was entrusted to the revenue Police (Guardia di Finanza) and was to last until 31 December 2017. the revenue Police were mandated to conduct training cruises and patrolling activities on board ships that had been temporarily ceded by Italy to libya in 2009 and 2010, and to provide ordinary maintenance of them. In fact, four of those ships, which had been damaged during the 2011 armed conflict, were repaired in Italy and returned to the serraj government in april and May 2017.
26 the mandate of the assistance mission was subsequently extended until 31 December 2018. In addition, Italy readily granted the government of National accord's request for further support to the libyan Coast guard, on the basis of the MoU of 2 February 2017. on 28 July 2017, gentiloni's government decided to establish a combined air and naval operation, to be conducted from 1 august to 31 December 2017, with personnel and assets detached from the ongoing operation "Mare sicuro". the mandate of this new operation included: (1) protecting the libyan vessels involved in activities against irregular immigration, in the territorial sea and internal waters controlled by the government of National accord; (2) providing advice to the libyan Coast guard and Navy; (3) supporting the establishment of an operational centre for maritime surveillance and coordination of joint maritime activities in libya; (4) cooperating in the maintenance and repair of Libyan infrastructures and assets to be used in the fight against irregular immigration.
28 the Parliament rapidly approved the government decision, in accordance with the above-mentioned law No. 145 of 2016. 29 Hence, in the first half of august, the patrol boat "Comandante borsini" and the workshop ship "tremiti" arrived at the abu sittah Naval base, in tripoli.
30 a coordination centre was temporarily installed on board the latter. thanks to the repair work by the Italian personnel, two libyan patrol boats were made operational again before the end of august. 31 In November, activities aimed at repairing the infrastructures of the Mitiga airport, in tripoli, and the C-130h aircraft therein started. 32 the mandate of the above-described operation was subsequently extended until 30 september 2018. 33 however, the task of cooperating in the maintenance and repair of Libyan infrastructure and assets to be used in the fight against irregular immigration was transferred to another mission in support to the government of National accord, which gentiloni's government decided to establish at the end of December 2017. 34 assigned, inter alia, the task of training and providing mentoring to the libyan security forces in the field of operations against irregular immigration.
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In this regard, it is to be stressed that since 2016 Italy has been providing training to the libyan Coast guard and Navy also in the framework of the eUNaVFor MeD operation sophia, an eU military crisis management operation, whose primary objective is "contributing to the disruption of the business model of human smuggling and trafficking networks in the Southern Central Mediterranean". 36 From september 2016 to october 2017, about one hundred members of the libyan Coast guard and Navy attended training courses in rome, taranto and on board the Italian ship "san giorgio". soon afterwards, on 10 august 2017, the libyan Navy announced the establishment of a libyan search and rescue region (sar region) in accordance with the 1979 International Convention on Maritime search and rescue (sar Convention), to which libya is a party, and demanded that foreign vessels, in particular Ngo ones, should not conduct rescue operations within it, without prior authorisation from the libyan authorities. 42 In fact, the would-be libyan SAR Region was notified to the Secretary-General of the International Maritime organization (IMo) in accordance with the sar Convention, in July 2017. In December 2017, however, the libyan communication was withdrawn, as it was inaccurate, and it was replaced with another.
43 the new communication stated that the libyan sar region coincides with the tripoli Flight Information Region (FIR), already notified to the International Civil Aviation Organization. however, it did not provide any of the information on the national search and rescue service that the sar Convention requires (annex, paragraph 2.1.11, as amended). 44 the adoption of the above-mentioned code of conduct and the tripoli authorities' insistence that no rescue operation be conducted in the would-be libyan sar region without their prior authorisation severely hampered Ngos search and rescue activities in the libyan territorial sea and the high seas off the libyan coast, while simultaneously increasing those of the libyan Coast guard, which -as already noted -systematically transfers rescued or intercepted migrants to the detention centres run by the Department for Combatting Illegal Immigration.
45 apart from any other consideration, such course of conduct by the libyan Coast guard, as facilitated by the Italian authorities, amounts to a glaring breach of the sar Convention, whose annex, as amended in 1998, defines "rescue" as "an operation to retrieve persons in distress, provide for their initial medical or other needs, and deliver them to a place of safety" (paragraph 1.3.2).
46 according to the guidelines on the treatment of Persons rescued at 40 Code of Conduct for Ngos, cit. supra note 39. 41 Ministry of the Interior, "Codice di condotta per il salvataggio dei migranti, arriva la firma della Ong Sos Mediterranée", 11 agosto 2017, available at: <http://www.interno.gov.it/it/ notizie/codice-condotta-salvataggio-dei-migranti-arriva-firma-ong-sos-mediterranee>.
42 "libya Navy bars Foreign ships from Migrant 'search and rescue' Zone", Daily Mail, 10 august 2017, available at: <http://www.dailymail.co.uk/wires/afp/article-4779316/libyanavy-bars-foreign-ships-migrant-search-rescue-zone.html>. 43 sea, adopted by the IMo Maritime safety Committee in 2004, "place of safety" means "a place where the survivors' safety of life is no longer threatened and where their basic human needs (such as food, shelter and medical needs) can be met" (paragraph 6.12). 47 In the light of the situation described in the preceding pages, this is certainly not libya today. 48 As the Office of the UN High Commissioner for refugees rightly pointed out, this country evidently does not fulfill the criteria for being considered a place of safety for the purpose of disembarkation following rescue at sea. 49 It is to be noted also that the requirement of prior authorisation from libyan authorities for Ngos to rescue migrants in the would-be libyan sar region has no legal basis in the sar Convention. In addition, it is not consistent with the duty to assist persons in distress at sea, which is enshrined in the 1974 International Convention for the safety of life at sea (Chapter V, regulation 33(1)), the 1982 UN Convention on the law of the sea (article 98(1)) and the 1989 International Convention on salvage (article 10(1)) and widely recognised as having customary international law status.
50 the obligation of the shipmaster to render assistance to persons in distress at sea is not geographically limited. 51 In particular, the shipmaster is not released from such obligation in the sar region of a coastal state. the sar Convention stipulates that states parties "shall ensure that assistance be provided to any person in distress at sea" (annex, paragraph 2.1.10), and only requires them to co-ordinate their search and rescue organisations and, whenever necessary, search and rescue operations with those of neighbouring states (annex, paragraph 3.1.1, as amended). 
the italian action to reinforce libya's southern border control caPacity
backed by the eU, gentiloni's government also took action in order to prevent the illegal entry into libya of migrants headed to Italy. every year, tens of thousands of people illegally enter libya, through its southern border. acting on the basis of the MoU of 2 February 2017, Italy made substantial efforts to reinforce libya's capacity to control its southern border, in the belief expressed by the Minister of the Interior Marco Minniti that "sealing off libya's southern border means sealing off europe's southern border". 53 Most of the irregular migrants coming from sub-saharan africa enter libya through the Fezzan border. Fezzan is a region lying in southwestern libya, which is nominally under the authority of the government of National accord, but is in fact controlled by local tribes, often in conflict with each other.
54 their militias control the border areas and the smuggling routes. In particular, the tebu tribe controls the smuggling routes from Niger up to sabha, Fezzan's administrative capital. there migrants are transferred to the awlad suleiman tribe.
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As a first step, the Italian Government acted as mediator between the Fezzan's tribes aiming at their reconciliation, with the ultimate purpose of obtaining their commitment to stop migrant smuggling activities and convert their militiamen into zealous border guards, in exchange for financial support for the region's development. a meeting was organised by the Ministry of the Interior in rome at the end of March 2017, which was attended by the representatives of about sixty tribes. During this meeting, representatives of the tebu and the awlad suleiman signed a peace deal, the text of which however has never been disclosed. 56 afterwards, in July and august 2017, Minniti met, respectively, in tripoli and rome with the mayors of the libyan towns most affected by the phenomenon of irregular immigration, in order to discuss Italy's economic assistance to Libyan local communities in exchange for their cooperation in the fight against irregular immigration and migrant smuggling. For such assistance Italy would use funds made available by the eU trust Fund for africa. 57 No details about it however were revealed. 53 "libia, le tribù del sud siglano la pace e si impegnano a bloccare i migranti", la stampa, 2 april 2017, available at: <http://www.lastampa.it/2017/04/02/esteri/libia-le-tribdel-sud-siglano-la-pace-e-si-impegnano-a-bloccare-i-migranti-qzNs23Dge0osdJi7g285FK/ pagina.html>. 54 see International Crisis group, "how libya's Fezzan became europe's New border", 31 July 2017, available at: <https://d2071andvip0wj.cloudfront.net/179-how-libyas-fezzanbecame-europes-new-border.pdf>. 55 frontex, "africa-Frontex Intelligence Community Joint report 2016", april 2017, p. 17.
56 "libia, le tribù del sud siglano la pace", cit. supra note 53. 57 see "Minniti ai sindaci: aiuti in cambio di un'azione di contrasto ai migranti", il Manifesto, 14 July 2017, available at: <https://ilmanifesto.it/minniti-ai-sindaci-libici-aiuti-incambio-di-unazione-di-contrasto-ai-migranti/>; Ministry of the Interior, "Minniti e i sindaci delle comunità libiche: i trafficanti sono un nemico comune", 26 August 2017, available at: Indeed, the Italian government had no choice but to engage in direct dialogue with the libyan local communities, since the government of National accord has no effective control over its territory. Nevertheless, this very circumstance raises doubts about how it can be ensured that such communities respect their commitments, as they are responsible only to the central government. Moreover, there is no guarantee that they would make respect for migrants' human rights a priority, when trying to curb irregular immigration and smuggling activities. these concerns are aggravated by the total lack of transparency about the deals that the Italian government struck with the aforementioned communities. 58 8. the italian action to reinforce chad's and niger's border control caPacity
In spring 2017, gentiloni's government also began cooperation with Chad and Niger, libya's neighbouring countries through which most of the migrants headed to Italy pass, with the aim of strengthening their border control capacity. on 21 May 2017, in rome, at the Ministry of the Interior's premises, Minniti met with the Ministers of the Interior of Chad, libya and Niger. In the joint communiqué issued at the end of the meeting, they stressed the necessity of cooperating in the fight against terrorism and human trafficking, with the objective of ensuring border security, and supporting the training and enhancement of border guards, through regular contact between border control forces. they also announced the decision to create a consultative forum on border security and on the fight against terrorism, human trafficking and irregular immigration.
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The involvement of Chad and Niger in the containment of migratory flows was praised by France, germany, spain and the eU during the Paris summit of 28 august 2017. the heads of state or government of France, germany, Italy, spain, Chad and Niger, the Prime Minister of the libyan government of National accord and the high representative of the eU for Foreign affairs and security Policy attended. In the joint declaration issued after the summit, France, germany, Italy, spain and the eU expressed, inter alia, their readiness to further support Chad and Niger in the fight against human trafficking and irregular im<http://www.interno.gov.it/it/notizie/minniti-e-i-sindaci-comunita-libiche-i-trafficanti-sononemico-comune>. 58 see "libya's Dark web of Collusion", cit. supra note 10, p. 50. 59 Joint Communiqué of the Ministers of the Interior of Italy, Chad and Niger, 21 May 2017, available at: <http://www.interno.gov.it/it/sala-stampa/comunicati-stampa/comunicatocongiunto-dei-ministri-dellinterno-italia-ciad-libia-niger>. subsequently, Mali joined the initiative. In this respect, see Ministry of the Interior, "Incontro al Viminale tra il Ministro Minniti e il Ministro del Mali Coulibaly. Cabina di regia con Italia, Ciad, libia e Niger", 28 July 2017, available at: <http://www.interno.gov.it/it/sala-stampa/comunicati-stampa/incontroviminale-ministro-minniti-e-ministro-mali-coulibaly-cabina-regia-italia-ciad-libia-e-niger>; "Immigrazione, seconda riunione della 'Cabina di regia' dei Ministri dell'interno di Ciad, Italia, libia, Mali e Niger", 28 august 2017, available at: <http://www.interno.gov.it/it/notizie/ immigrazione-riunione-viminale-cabina-regia-ciad-italia-libia-mali-e-niger>. migration, by strengthening current programmes aimed at improving control of their borders, in particular those with libya. 60 Finally, at the end of December 2017, the Italian government decided to establish a combined air and land operation to support Niger's authorities, at their request, on the basis of the bilateral agreement on security and defence cooperation, which had been signed in september 2017. the Italian forces were tasked with assisting the Nigerien government in developing national security forces and concurring in territory and border surveillance. the planned duration of the operation was ten months. 61 Despite some opposition, gentiloni's government decision received Parliament's approval. 62 at the time of writing, however, the Italian forces have not yet been deployed in Niger. 63 If and when deployment takes place, they will be bound to act in accordance with Italy's human rights obligations. In this respect, participation of Italian military personnel in the surveillance of Nigerien borders might prove problematic, where it implied forcible prevention of migrants' departures from Niger.
italy's coMPlicity in the violations of Migrants' huMan rights in libya
Italy's new migration control measures, in particular the active support to the libyan Coast guard and the adoption of a code of conduct for Ngos involved in migrant rescue, rapidly led to a significant reduction in the number of migrants arriving in Italy (33,288 between July and November 2017, 67% less than in the same period of 2016, according to amnesty International) 64 and, simultaneously, to a sharp increase in that of migrants intercepted at sea by the libyan Coast guard and transferred to the detention centres run by the Department for Combatting Illegal Immigration (19,900 migrants detained at the beginning of November 2017, according to the Department).
65 as a consequence of the growth in the number of migrants held in such centres, the already inhuman conditions of detention therein further worsened, as denounced by the UN high Commissioner for Human Rights Zeid Ra'ad Al Hussein in November 2017. He affirmed that "the suffering of migrants detained in libya is an outrage to the conscience of humanity". 66 Indeed, by providing assistance to the libyan Coast guard and restricting Ngos search and rescue activities by means of the said code of conduct, Italy became complicit in the grave violations of human rights against migrants intercepted at sea and transferred to the above-described detention facilities, in particular of the right not to be subjected to torture or ill-treatment. 67 the prohibition of torture and inhuman or degrading treatment is at the heart of human rights protection. In addition to the Universal Declaration of human rights (article 5), it is enshrined in: the International Covenant on Civil and Political rights (article 7), to which both libya and Italy are parties; the european Convention on human rights (eChr) (article 3) and the Charter of Fundamental rights of the european Union (article 4), by which Italy is bound; and the african Charter on human and Peoples' rights (article 5), to which libya is a party. 68 It is an absolute prohibition, from which no derogation is allowed even in time of armed conflict or other emergency threatening the life of the nation, including a large and sudden inflow of migrants, according to the International Covenant on Civil and Political rights (article 4) and the eChr (article 15).
69 the prohibition of torture is a peremptory norm of general international law. Its jus cogens status has been asserted by the human rights 74 there is some uncertainty only about the peremptory character of the prohibition of inhuman and degrading treatment, 75 which however is without doubt part of customary international law, as was held by the International Court of Justice in the Diallo case. 76 Italy's complicity in violations of the prohibition of torture and ill-treatment against migrants intercepted at sea by the libyan Coast guard and transferred to the governmental detention facilities in libya can be asserted on the basis of the principle laid down in article 16 of the 2001 International law Commission's Draft articles on responsibility of states for Internationally wrongful acts. Under this Article, which the International Court of Justice deemed to reflect a customary rule in the Genocide case, 77 "a state which aids or assists another state in the commission of an internationally wrongful act by the latter is internationally responsible for doing so if: (a) that state does so with knowledge of the circumstances of the internationally wrongful act; and (b) the act would be internationally wrongful if committed by that state". 78 In the case at issue, all the aforementioned conditions are fulfilled. Firstly, it is evident that, in order to stem the inflow of irregular migrants from Libya, Italy intended to facilitate their interception by the libyan Coast guard and their forcible return to libyan soil, where they are held in detention centres managed by the Department for Combatting Illegal Immigration. secondly, there is no doubt that the Italian government was perfectly aware of the inhuman conditions of detention of irregular migrants in libya, in the light of the reiterated denunciations by the UN organs, 79 the International organization for Migration 80 and human rights Ngos. 81 thirdly, acts of torture and ill-treatment against irregular migrants would constitute internationally wrongful acts even if they were committed directly by Italy.
the state of necessity, to which the Minister of the Interior Minniti implicitly referred in some declarations, could not be invoked as a ground for precluding the wrongfulness of Italy's behaviour. Under article 26 of the above-mentioned Draft articles on responsibility of states for Internationally wrongful acts, circumstances precluding wrongfulness cannot justify a breach of a jus cogens rule. 82 therefore, necessity cannot excuse violations of the prohibition of torture.
as to the violations of the obligation not to subject anyone to inhuman or degrading treatment, they could possibly be justified by necessity, if such obligation were deemed not to have attained jus cogens status. however, as per article 26 of the Draft articles, the state of necessity could be invoked as a ground precluding the wrongfulness of the aforementioned violations, solely if they were "the only means for the state to safeguard an essential interest against a grave and imminent peril" and did not "seriously impair an essential interest of the state or states towards which the obligation exists, or of the international community as a whole". In the case at issue, what was at stake was Italy's interest in protecting national security, which certainly qualifies as "an essential interest of the State"; however, it is questionable whether, before adopting the aforementioned measures, such interest was threatened by "a grave and imminent peril". Moreover, measures alternative to the transfer of migrants to the libyan detention centres could be explored, in cooperation with the eU and its member states, in order to ease migratory pressure on Italy, such as the full implementation and the broadening of the relocation scheme for persons in need of international protection, which had been set up by the eU in 2015. as the International law Commission pointed out in the comment to article 25, "the plea is excluded if there are other (otherwise lawful) means available, even if they may be more costly or less convenient"; they include unilateral actions as well as "other forms of conduct available through cooperative action with other states or through international organizations". 83 Finally, the inhuman or degrading treatment of thousands of migrants in the libyan detention facilities is in stark contrast to the essential interest of the international community as a whole for the protection of human rights of all members of the human family. 84 10. italy's Possible international resPonsibility under the euroPean convention on huMan rights
With specific regard to the ECHR, it is worth noting that, in a letter to the Italian Minister of the Interior Minniti of 28 september 2017, the Council of Europe Commissioner for Human Rights Nils Muižnieks stressed that, in facing migration emergencies, "it is imperative that states protect and safeguard the human rights of migrants stemming from, among others, the european Convention on human rights". 85 In this respect, he mentioned the 2012 landmark judgment of the european Court of human rights in the Hirsi case. 86 In that case, the grand Chamber held that, by returning twenty-four migrants intercepted on the high seas to libya on board ships of the Italian revenue Police in 2009, Italy violated, inter alia, article 3 eChr, which prohibits torture and inhuman or degrading treatment or punishment and, in the Court's interpretation, implies "the obligation not to remove any person who, in the receiving country, would run the real risk of being subjected to such treatment" (obligation of non-refoulement). 87 the grand Chamber found a double violation of article 3, since the transfer of the said migrants to libya exposed them to the risk of ill-treatment in libya, as well as to the risk of arbitrary repatriation to their respective countries of origin (eritrea and somalia), where they could be subjected to the very same treatment. 88 In his letter, Muižnieks emphasised that "handing over individuals to the libyan authorities or other groups in libya would expose them to a real risk of torture or inhuman or degrading treatment or punishment" and warned that "the fact that such actions would be carried out in libyan territorial waters does not absolve Italy from its obligations under the Convention". 89 on 11 october 2017, Minniti replied that "neither Italian ships nor ships cooperating with the Italian Coast guard ever returned rescued migrants to libya". he also minimised the Italian contribution to the libyan Coast guard's operations against irregular immigration, stating that "the Italian authorities' activity aims only at providing training, equipment and logistic support to the libyan Coast guard, in close cooperation with the european Union organs". 90 Indeed, for Italy to be held responsible for violating article 3 eChr, at the time of the violation, the victims need to have been within Italy's jurisdiction, that is to say -according to the Court's interpretation of article 1 eChr -under the effective control of the Italian authorities, although outside the Italian territory.
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In the Hirsi case, this condition was fulfilled, since the applicants were returned to libya on board Italian military ships. 92 In contrast, in the instant case, migrants rescued or intercepted at sea are returned to libya on board libyan Coast guard's ships. Minniti's statement on the non-use of Italian ships for returning migrants to libya aimed precisely at excluding Italian jurisdiction on returned migrants and, consequently, Italy's potential responsibility under the eChr.
In the framework of the operations supporting the libyan Coast guard, Italian military ships are involved in patrolling libyan territorial waters and the high seas off the Libyan coast. Patrolling, however, does not seem sufficient to trigger Italy's jurisdiction over migrants thereby intercepted, except in the case where they are transferred onto Italian military vessels. 93 This opinion finds support in the 2011 judgment of the european Court of human rights in the Al-Skeini case. In that judgment, the grand Chamber stressed that, in the cases where the jurisdiction of a state party to the ECHR was affirmed over individuals outside its territory, by virtue of the conduct of its agents, such state exercised control "over the buildings, aircraft or ship in which the individuals were held", as well as "physical power and control over the person in question". 94 In this author's opinion, migrants rescued or intercepted at sea and transferred to libya by the libyan Coast guard would fall within Italy's jurisdiction, if Italian military personnel exercised de facto control over the libyan Coast guard's vessels transporting them back to the libyan shores. the Medvedyev case, decided by the european Court of human rights in 2010, is a leading example in this respect. 95 In that case, the grand Chamber held that France had jurisdiction over the crew members of a Cambodian merchant ship suspected of carrying large quantities of narcotics, which was intercepted by a French frigate off Cape Verde's shores and rerouted to brest by French military personnel, while the crew were confined to their quarters under French military guard. 96 In the light of the Medvedyev case, it is submitted that Italy would certainly have jurisdiction over migrants on board libyan Coast guard's vessels, if Italian military personnel boarded such vessels and took control of them, so as to decide their itinerary and their destination.
on the other hand, it is questionable whether Italy's jurisdiction under article 1 eChr can be asserted in the absence of physical control over migrants by Italian agents. 97 In particular, it is doubtful whether coordination of search and rescue activities relating to migrant boats in distress on the high seas off the libyan coast by the Maritime rescue Coordination Centre rome (MrCC rome), under the sar Convention regime, 98 is sufficient to trigger Italy's jurisdiction over rescued migrants. with regard to such a case, at the beginning of May 2018, seventeen migrants who had been rescued in an operation coordinated by the MrCC rome filed an application against Italy with the European Court of Human Rights.
99 on 6 November 2017, they were on board a sinking rubber dinghy with dozens of other migrants. both the Ngo vessel "sea watch 3" and the libyan Coast guard were requested by the MrCC rome to direct themselves towards the dinghy. according to the applicants, once on the scene, the libyan Coast guard ship "ras Jadir" (one of the four ships provided by Italy to the serraj government in spring 2017) 100 obstructed the rescue of migrants by "sea watch 3" crew. at least twenty migrants drowned. Forty-seven migrants were taken on board "ras Jadir" and brought back to libya, where they were detained in inhuman conditions and subjected to serious abuses. the other survivors were transferred to Italy on board "sea watch 3". 101 the applicants contend that they were within Italy's jurisdiction under article 1, at the time of the incident, and allege that they were victims, inter alia, of violations of article 2 and article 3 eChr.
conclusion
Italy's new migration control policy raises serious human rights concerns. the analysis above shows that the reduction in the number of migrants arriving from libya has been achieved at the price of their human rights. the 2017 MoU between Italy and the libyan government of National accord, which is the cornerstone of the policy, is based on a deliberately short-sighted vision of the migration phenomenon affecting libya and the irregular migrants' conditions in that country. In particular, Italy undertakes "to provide technical and technological support" to the libyan Coast guard, failing to consider that migrants rescued or intercepted at sea by the latter are routinely transferred to libyan governmental facilities, where they are arbitrarily detained and subjected to torture and other ill-treatment, and that its members frequently commit abuses against them and collude with migrant smugglers. Indeed, the MoU conspicuously neglects the problem of the protection of migrants' human rights in libya.
the interception of migrants at sea and their forcible return to libyan territory by the libyan Coast guard constitute typical "pull back" operations carried out by a transit state (libya) in the interest of a destination state desiring to prevent migrant arrivals without having to engage its own border authorities in unlawful "pushback" operations (Italy). 102 In 2017, such operations intensified significantly, owing to new measures decided by the Italian Government, in particular (1) the active assistance to the libyan Coast guard, in terms of supply, maintenance and repair of patrol boats, provision of equipment, training, sea patrolling and sharing of information, and (2) the adoption of a code of conduct restricting Ngos' search and rescue activities in favour of those of the libyan Coast guard.
however, as the "pull back" operations at issue usually result in blatant violations of migrants' most fundamental human rights, primarily their right not to be subjected to torture or ill-treatment, these measures actually make Italy complicit in those internationally wrongful acts. as illustrated above, Italy's complicity 101 see a detailed reconstruction of the events in Forensic oceanography, "Mare Clausum. Italy and the eU's Undeclared operation to stem Migration across the Mediterranean", May 2018, available at: <http://www.forensic-architecture.org/wp-content/uploads/2018/05/2018-05-07-Fo-Mare-Clausum-full-eN.pdf>, p. 87 ff.
102 on the "pull back" operations, see human rights Council, report of the special rapporteur on torture and other Cruel, Inhuman or Degrading treatment or Punishment, UN Doc. a/hrC/37/50, 26 February 2018, paras. 56-59. see also general assembly, report of the special rapporteur of the human rights Council on extrajudicial, summary or arbitrary executions, UN Doc. a/72/335, 15 august 2017, paras. 36-40. in violations of the prohibition of torture and ill-treatment against migrants intercepted at sea by the libyan Coast guard and transferred to the governmental detention centres in libya can be asserted on the basis of the principle set forth in article 16 of the 2001 International law Commission's Draft articles on state responsibility.
Interestingly, if it were ascertained that Italian military personnel exercised de facto control over libyan Coast guard vessels transporting migrants back to the libyan shores, Italy would be responsible also for directly violating the prohibition of torture and ill-treatment enshrined in article 3 eChr. hence, migrants forcibly returned to libya on board such vessels might successfully lodge an application with the european Court of human rights, claiming to be victims of a violation of article 3 by Italy.
In addition, Italy's economic assistance to the libyan local communities, in exchange for their cooperation in the fight against irregular immigration and migrant smuggling, is problematic in the light of the human rights obligations of the former. as noted above, there is no guarantee that those communities make respect for migrants' human rights a priority, when trying to curb irregular immigration and smuggling activities.
Obviously, EU political and financial support for all the aforementioned measures has no influence on the question of the breach of human rights obligations by Italy resulting from them. on the contrary, the european Union action raises doubts as to its consistency with international law.
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In conclusion, the investigation above reveals an urgent need for the Italian government to rethink its migration control policy, prioritizing the protection of migrants' fundamental human rights. the gentiloni-serraj MoU should be amended as a matter of urgency: any support offered to the libyan authorities should be made conditional on the respect for human rights and a monitoring mechanism should be established to this effect, as demanded by the Committee against torture. 104 Meanwhile, Italy's assistance to the libyan Coast guard should be suspended and the code of conduct for Ngos involved in migrant rescue modified; the Italian economic support to the Libyan local communities also should be frozen. Finally, the mandate of Italy's operation in Niger should be carefully tailored, so as to avoid human rights violations by the Italian forces.
